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DISTRICT COURT

COUNTY OF RAMSEY

SECOND JUDICIAL DISTRICT

Standard Water Control Systems, Inc.,
Association of Radon Professionals,

Case Type:

Civil OtherAvlisc.

Court File No. 62-CV-18-4356
Judge: Richard H. Kyle, Jr.

Plaintiffs,
vs.

ORDER
Jan Malcom, in her official capacity as
the Commissioner of the Minnesota
Department of Health, Lori Swanson, in
her official capacity as Minnesota
Attorney General,
Defendants.

On October 29,2018, the parties in the above-captioned matter appeared for a
hearing before the undersigned upon Plaintiffs' Motion for Temporary Injunction. Curtis

D. Smith, Esq., appeared on behalf of Plaintiffs Standard Water Control Systems, Inc.
and the Minnesota Association of Radon Professionals (collectively, "Plaintiffs").

Megan J. McKenzie, Assistant Attorney General, appeared on behalf of Defendants Jan

Malcolm, in her official capacity as Commissioner of The Minnesota Department of
Health, and Lori Swanson, in her official capacity as Minnesota Attorney General

(collectively, "Defendants").

I

I In their Memorandum in Opposition to Defendants' Motion to Dismiss and at
oral
argument on October 29,2018, Plaintiffs' counsel agreed to dismiss Defendant Swanson
from this matter. Because Plaintiffs have not formally filed a pleading dismissing
Swanson from this lawsuit, the Court will continue to refer to "Defendants" in this Order
and Memorandum. Plaintiffs are directed to file a pleading dismissing Attorney General
Swanson within seven (7) days of this Order.
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Based upon the evidence received at the hearing, the arguments of counsel, and all

the files and proceedings herein, the Court makes the following:

ORDER

1. Plaintiffs' Motion for a Temporary Injunction is GRANTED in part and
DENIED in part

as

follows:

a. Until further order of the Court, Defendants are enjoined

from enforcing the

"Minnesota Radon Licensing Act," Minnesota Statutes 5 144.4961, and the
Minnesota Department of Health's Proposed Rules Governing Radon
Professional Licensing, Minnesota Rules, Chapter 4620, parts 7000 to
7950, only as they apply to "every person, firm, or corporation that

performs a service for compensation . . . to mitigate radon in the indoor
atmosphere" in residential buildings after issuance of a certificate

of

occupancy. Minnesota Statutes S 144.4961, subd. 5 (Supp. 2017) (effective
January 1,2019).

b.

The injunction does not apply to radon detection or mitigation work in nonresidential buildings nor does it apply to any "person, firm, or corporation
that performs a service for compensation to detect the presence of radon in
the indoor atmosphere" in residential buildings before or after issuance of a
certifi cate of occupancy. Id.

2. The parties shall be available

for a scheduling conference on January 9,2019

at L:30 p.h., or such other date as is mutually agreeable.

3. The attached memorandum

is incorporated herein.
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MEMORANDUM

I.

FACTUALANDPROCEDURALBACKGROUND

A. Radon Gas
Radon is a colorless, odorless, tasteless gas produced by the degradation

of

radioactive isotopes that occur naturally in rock, soil, water, and air. Radon gas can
accumulate inside structures such as homes and may reach levels that increase the risk

of

lung cancer for the structure's occupants. Radon gas is not detectable by human senses,
and is the number one cause of lung cancer in non-smokers and the second leading cause

of lung cancer in smokers. Approximately 600 lung cancer deaths per year are caused by
radon exposure. The parties do not contest that radon is hazardous to human health.

B.

State Building Code

Minn. Stat. $ 3268.106, subd. 6 requires the Commissioner of Labor and Industry
to adopt rules for radon control as part of the State Building Code. Those rules are
codified in the State Building Code in Minnesota Administrative Rules 1303.2400-2403.
The Building Code requires that all new homes be built with a passive radon control
system in place designed to prevent both the entrance and accumulation of radon into

homes. Minn. R. 1303.2402. ltalso authorizes installation of an active radon control
system with a vent pipe fan in addition to the mandatory passive radon control system.

Minn. R. 1303.2403. The Building Code applies only to new residential structures and
additions to existing dwellings that have a radon control system already incorporated into
the building. Minn. R. 1303.2400, subpart 1.
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The Building Code requires residential building contractors and residential

building remodelers to obtain a license from the Department of Labor and Industry

("DLI")

and to complete continuing education hours. Minn. Stat. $$ 3268.801 et seq.

Owners or authorized agents are required to obtain permits prior to construction or
enlargement of a dwelling. Minn. R. 1300.0120. The Building Code requires thata

certificate of occupancy be issued before any new building can be occupied, or before the
occupancy classification of an existing building is changed. Minn. R. 1300.0220, subpart

1. The certificate of occupancy may only be issued after a building official inspects the
building and finds no violations of the code or other laws enforced by the Department of

Building Safety. Id. at subPart

5.

C. Minnesota Radon Licensing Act

In2}l5,the Minnesota Legislature

enacted the "Minnesota Radon Licensing Act,"

Minn. 1tat.144.4961 ("the Act"). The Act takes effect on January 1,2019, following
amendments in 2016 and2017 that delayed the Act's effective date. The Act as currently

written requires an annual license for "every person, f,trm, or corporation that performs a
service for compensation to detect the presence of radon in the indoor atmosphere,

performs laboratory analysis, or performs a service to mitigate radon in the indoor
atmosphere." Minn. Stat. $ 144.4961, subd,5.
Those who perform tests to determine the presence and concentration of radon in a

building the person does not own (a "measurement professional") must pay a yearly $150
licensing fee. Any individual who installs or designs a radon mitigation system in a

building the person does not own or lease, or provides on-site supervision of persons who

62-CV-18-4356

Filed in District Court
State of Minnesota
12/28/2018 12:52 PM

do so (a.,mitigation professional"), must pay a $250 yearly licensing fee. Any business or
government entity that perforns or authorizes employees to perform mitigation which
employs more than one licensed mitigation professional (a "mitigation company") must
obtain a company license with a yearly licensing fee of $100. Any business or
government entity that analyzes passive radon detection devices to determine the
must
presence and concentration of radon in those devices (a "radon analysis laboratory")

is a
obtain a company license with a yearly licensing fee of $500, unless the laboratory
govemment entity and only distributes test kits for general public use in Minnesota.

All

non-exempt radon mitigation systems installed in Minnesota are required to have a radon
per
mitigation tag attached by the installing radon mitigation professional at a cost of $75
tag. Minn. Stat. $ 144.4961, subd, 8.
The Act also requires that "[a]11radon mitigation systems installed in Minnesota
on or after January

I,20lg,must

have a radon mitigation system tag provided by the

commissioner. A radon mitigation professional must attach the tag to the radon

mitigation system in a visible location." Minn. Stat. $ 144.4961, subd, 4. "Mitigation"
means

,othe

act of repairing or altering a building or building design for the purpose in

whole or in part of reducing the concentration of radon in the indoor atmosphere. Minn.
Stat. $ 144.4961, subd,2(b).

Notably, the Act does not apply to "newly constructed Minnesota homes
according to Section 3268.106, subdivision 6, prior to issuance of a certificate

of
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occupancy."2 For reference, Minn. Stat. $ 326P .106, subdivision 6 is the statute in the

Building Code, described above, directing the Minnesota Department of Labor and
Industry to adopt rules on radon control systems in new residential buildings. Newly
constructed homes are already regulated by the Building Code and subject to licensure,

permitting, inspection, and occupancy certif,rcation requirements. As such, the exemption
new,
at the heart of this lawsuit only applies to radon mitigation work performed in
unoccupied homes.

D. Minnesota Department of Health Rules
Subdivision 3 of the Act directs the Minnesota Department of Health ("MDH") to
,.adopt rules establishing licensure requirements and work standards relating to indoor
radon in dwellings and other buildings, with the exception of newly constructed

Minnesota homes according to section 3268.106, subdivision 6." Minn. Stat. $ 144.4961,
its
subd. 3. pursuant to that directive, the MDH has proposed rules intended to meet
Rules
statutory rulemaking mandate. See Minnesota Department of Health's Proposed

to
Governing Radon Professional Licensing, Minnesota Rules, Chapter 4620, parts 7000
7950 (the "MDH Rules"). In May 2018, MDH issued a Statement of Need and
Reasonableness

("SONAR") in support of its proposed rules. Like the Act, the MDH

Rules are set to go into effect on January 1,2019.

(the Act does not apply to "employees of a
'See also Minn. Stat. $ 144.4961, subd, 6(l)
firm or corporation that installs radon systems in newly constructed Minnesota homes as
specifi ed in subdivision I l").
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The MDH Rules require that radon measurement professionals and radon

mitigation professionals complete specific training and education as a requirement to
obtain their license, and to annually maintain that license. The measurement and

mitigation professionals must also maintain detailed records relating to the calibration of
radon testing devices.

E. Complaint For Declaratory and Injunctive Relief
The current lawsuit was filed against Jan Malcolm, in her official capacity as
Commissioner of MDH, and Lori Swanson, in her official capacity as Minnesota

Attorney General (collectively, "Defendants") on June 28,2018, by Standard Water
Control Systems, Inc. ("standard Water") and Minnesota Association of Radon
professionals ("MARP") (collectively, "Plaintiffs"). Standard Water is a Minnesota
corporation engaged in business and certified as a radon mitigation professional and
licensed by

DLI

as a residentiat

building contractor. Complaint at 1. MARP is

a

Minnesota nonprofit corporation whose mission is to be "the voice of radon mitigators,
testers, and other related industry professionals by providing advocacy, education and
best practices for the radon industry in Minnesota." Complaint at2.

In bringing this action, Plaintiffs seek a declaratory judgment by the Court that the

Act is unconstitutional because it violates the principles of equal protection and
substantive due process. Plaintiffs argue that by creating an exception to the Act's

requirements for persons inspecting for radon and installing radon control systems in

newly constructed residential homes, the Act treats those exempted individuals
differently than all other individuals performing radon testing and control work, despite
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being similarly situated and without a rational basis. Finally, Plaintiffs ask the Court to

temporarily and permanently enjoin Defendants from enforcing the Act.

F. Motion for a Temporary Injunction
The Act and MDH Rules are scheduled to go into effect on January 1, 2019. In
advance of that date, Plaintiffs brought the present Motion seeking a temporary

injunction to enjoin Defendants from enforcing the Act and the MDH Rules, pursuant to

Minn. R. Civ. P.65.02, arguing that the Act, and the MDH Rules intended to implement
the statute, are unconstitutional violations of the equal protection and substantive due
process rights guaranteed by the Minnesota Constitution.3 The Court heard oral argument

on Plaintiffs' Motion on October 29,2018, and took the matter under advisement.

I

LEGAL ANALYSIS

A. Standard of Review Applicable to Claims for Injunctive Relief.
The procedure for obtaining a temporary injunction is set forth in Rule 65.02

of

the Minnesota Rules of Civil Procedure. The purpose of an injunction is to preserve the

rights of the parties pending determination of the litigation. Metropolitan Sports

Facilities Commissionv. MinnesotaTwins Partnership,638N.W.2d 214,220 (Minn. Ct'
App.), rev. denied (Minn. 2002). Because an injunction is an equitable remedy, the party

The Court notes that, insofar as Plaintiffs object to the MDH rules promulgated
pursuant to the Act, the Minnesota Court of Appeals exercises original jurisdiction over
pre-enforcement challenges to the validity of promulgated administrative rules. Minn.
Stat. 14.44. Unpromulgated rules may be challenged by filing a petition with the Office
of Administrative Hearings for a decision by an Administrative Law Judge; that decision
may then be appealed to the Court of Appeals. Minn. Stat. 14.381.
3
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seeking an injunction must first demonstrate that there is no adequate legal remedy and
that the injunction is necessary to prevent irreparable harm. Cherne Industrial, Inc., v.

Grounds & Associates, lnc.,278 N.W.2d81,92 (Minn. 1979).
Once there is a finding of irreparable harm, the court must weigh five factors to
determine the propriety of granting a motion for injunctive

relief. E.g., Dahlberg

Brothers, Inc. v. Ford Motor Co.,272 Minn. 264,274-75,137 N.W.2d 314,321'22

(1965). These factors are known

as the

"DahlbergFactors." State by Ullandv.

International Ass'n. of Entrepreneurs,52T N.W.2d 133, 136 (Minn. Ct. App.), rev.
denied (Minn. 1995). The applicant for injunctive relief has the burden of proving all

five Dahlberg factors. North Central Public Service Co. v. Village of Circle Pines,302

Minn. 53, 60, 224N.W.2d741,746 (1974). "Injunctive relief should be awarded only in
clear cases, reasonably free from doubt." Sunny Fresh Foods Inc. v. MicroFresh Foods

Corp.,424 N.W.2d 309, 310 (Minn. Ct. App. 1988) (quoting AMF Pinspotters, Inc.

v.

Harkins Bowling, lnc.,260 Minn. 499,110 N.w.2d 348, 351 (Minn. 1961)).

B. Enforcement of the Proposed Act Would Cause Plaintiffs Irreparable
Harm.
An applicant's failure to demonstrate irreparable harm is sufhcient grounds to deny
a

temporary injunction. As the court stated in Miller v. Foley:
The key word in this consideration is irreparable. Mere injuries, however
substantial, in terms of money, time and energy necessarily expended in the
absence of a stay, are not enough. The possibility that adequate compensatory
or other corrective relief will be available at a later date, in the ordinary
course of litigation, weighs heavily against a claim of irreparable harm.

10
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(emphasis in original) (quoting Virginia Petroleum

Jobbers Ass'n v. FPC,25g F.2d921,925 (D.C. Cir. 1958)); see Thompson v. Barnes,294

Minn. 5ZB, 532,200 N.W.2 d921,925 (1972). Here, it is apparent that Plaintiffs will be
irreparably harmed because there does not exist an adequate legal remedy.

Plaintiffs allege irreparable harm on two grounds. First, they contend that the
alleged violation of constitutional rights constitutes irreparable injury as a matter of law.
Second, they argue that enforcement of the Act would cause monetary injury for which

there is no adequate legal remedy. Defendants argue that Plaintiffs

will not suffer

irreparable injury if the Act and related rules go into effect because merely alleging a
constitutional injury does not mandate a finding of irreparable harm. Moreover,
Defendants contend that Plaintiffs' assertion of Defendants' potential immunity defense
does not necessarily render Plaintiffs devoid of an adequate legal remedy.

Irreparable harm is certainly presumed if there is a First Amendment Violation.

Elrod v. Burns, 427 U .5.

347

,373

(197 6); see also

DiMa Corp v. City of Albert Lea,

2013 WL 1500873 at *6 (Minn. App. Apr. 15, 2013). Whether that presumption holds
true for other constitutional violations is less clear. Ptaintiffs cite numerous federal

circuit and district court cases for the proposition that equal protection violations cause
irreparable harm sufficient to justify the issuance of preliminary injunctions. See, e.g.,

Henry v. Grenville Airport Comm'n,284F.2d 631,632 (4ft Cir. 1960) (issuance

of

injunction on equal protection claims); Adams v. Baker,9l9 F.Supp. 1496,1504-05

(D.Kan.l996). Plaintiffs also provide additional citations for due process violations.E.g.,
Bordelon v. Chicago Sch. Reform Bd. Of Trustees, 8 F.Supp.2d779,789 (N.D. I11. 1998)
11
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(issuance of injunction on $ 1983 Action against school board). Although the Court finds
no Minnesota case law on point, a careful review of the federal decisions makes clear that
a

wide range of constitutional challenges have been found to cause irreparable harm

justifying the issuance of injunctive relief.
Even if violations of the right to equal protection and due process do not constitute
an irreparable harm as a matter of law, the Court finds that the potential harm to Plaintiffs
due to the enactment of the Act on January 1,2019 is real. Plaintiffs have provided
adequate support for the proposition that Plaintiffs
and resources to comply with the

will have to expend substantial time

Act's mandates. See, e.g., Michael Hogenson

Declaration flfl 6-9; Curtis Smith Declaration fl 2 (Ex. A). While some of this potential
harm might be remedied through monetary damages, Plaintiffs credibly maintain that
should they prevail, and the Act is declared invalid, Defendants

will likely shield

themselves from any asserted damages on the grounds of statutory immunity, official

immunity, and/or legislative immunity.

If

decided in Plaintiffs' favor, Defendants' likely immunity defenses support the

conclusion that irreparable harm is likely to exist. See DiMa Corp.,20l3 WL 1500873 at

*6 (noting that the city pled immunity

as an

appears that the city would be immune from

affirmative defense, and concluding that

"it

liability for damages and, thus, that DiMa

will suffer irreparable harm from the denial of its motion for a temporary injunction.");
cf, Earl C.

Hitl Bloomington Post

550 v.

City of Btoomington,2006 WL 38983 5 at*2

(Minn. Ct. App. Feb 2l,2006) (mere availability of an immunity defense did not render
claimant devoid of adequate legal remedy where appellants failed to cite authority for

t2
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triggering immunity). It is true that Defendants in this case have not asserted an immunity
defense; rather, they have filed a motion to dismiss in lieu of an Answer. Nevertheless at

this stage of the lawsuit the Court does not decide the merits of any potential immunity
defense because the parties have provided limited support for each of their positions. The

Court finds only that the Defendants

will likely

have a strong immunity defense available

to them if the Act were declared unconstitutional. This factor weighs in favor of granting
the temporary injunction.

C. Analysis Of The Dahlberg Factors
Even with proof of irreparable harm, the applicant must still demonstrate

entitlement to injunctive relief. Here, the balancing of Dahlberg factors entitles Plaintiffs

to injunctive relief.

1.

The Relationship between the Parties.

"A temporary injunction is issued to maintain the status quo pending a decision on
the merits." Metro. Sports Facilities Comm'nv. Minnesota Twins P'ship,638

N.W.2d2l4

(Minn. Ct. App. 2002) (citing Pickerignv. Pasco Mktg., lnc.,303 Minn. 442,444,228
N.W.2d s62, 564 (1975)).

Plaintiffs argue that the first Dahlberg factor, the relationship of the parties, favors
injunctive relief. In support for this position, Plaintiffs note that prior to the Act and

MDH Rules, Plaintiffs were never subject to the jurisdiction of the Commissioner of
MDH or any regulations related to that department's educational or licensing
requirements. Defendants counter that the first Dahlberg factor favors their position
because

o'the

status quo is that the Legislature had decided to require licensure and that
r3
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Act and [the MDH Rules] will take effect January 1,2019." Defendant's Memorandum
in Opposition at 15.
Defendants' argument runs contrary to Dahlberg, which regarded the status quo to
be the situation as it currently exists; not the relationship that would exist

if the proposed

rule or regulation goes into effect at a future date. In the status quo, radon mitigation
professionals are not regulated by

MDH. By contrast,

the Act imposes a new regulatory

scheme on mitigation professionals doing work on existing structures. By their motion

plaintiffs seek to preserve the status quo. Accordingly, the first Dahlberg factor favors
Plaintiffs.

2.

The Comparative Harm to the Parties.

The secon d Dahlberg factor is a weighing of the relative hardship to the parties

if

injunctive relief is or is not granted. Cramondv. AFL-CIO,267 Mirr;,.229'234,126

N.W.2d 252,256 (Minn. 1964). The Court balances Plaintiffs' irreparable harm against
any harm to Defendants. Plaintiffs must demonstrate irreparable harm to secure its
requested relief and Defendants need only show substantial harm to prevent an

injunction

. See Yager v. Thompson,352 N.W.2d 71,75 (Minn. Ct. App. 1984)'

Having already found that there is irreparable harm to Plaintiffs, the Court will
examine whether there is substantial harm to Defendants. In balancing Plaintiffs' risk

of

irreparable harm against the harm to Defendants if the injunction issues, the Court may
also consider potential harm to the public. See Metro. Sports Facilities Com'n v.

Minnesota Twins P'ship,638 N.W.2d214,224-25 (Minn. ct. App. 2002).

t4
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will

cause substantial harm to

MDH and the public. They argue that regulating the radon industry will reduce the
significant risks to human health associated with improperly installed radon mitigation
systems and protect citizens from incompetent contractors. Affidavit of J. Kerber, flfl 16,
19. Defendants also point to a signif,rcant investment of resources and taxpayer funds in

preparing to enforce the Act, including hiring two employees with radon industry
experience to implement the licensing program. Id. at 31. While Defendants raise

legitimate public health and resource concerns, the Court cannot ignore the fact that the
legislature already elected to delay implementation of the Act by four years.
On balance, the Court concludes that the potential irreparable harm to Plaintiffs

outweighs the prospective harm to Defendants or the public should a temporary

injunction issue. This factor weighs in favor of granting

a

temporary injunction.

3. Liketihood of Success on the Merits.
"If a plaintiff
e11s as a

can show no likelihood of prevailing on the merits, the district court

matter of law in granting a temporary injunction. But

doubtful showing

as

if a plaintiff

makes even a

to the likelihood of prevailing on the merits, a district court may

consider issuing a temporary injunction to preserve the status quo until trial on the

merits." Metro. Sports Facilities Comm'nv. Minnesota Twins P'ship,638 N.W.2d2l4
(Minn. Ct. App. 2002) (internal citations omitted). And where plaintiffs make a strong
showing of irreparable harm, but a doubtful showing that they are likely to win the case,

trial courts may properly decide to grant an injunction to preserve the status quo.
Sanborn Mfg. Co. v. Currie,500 N.W.2d 161, 164-65 (1993)'
15
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Here, Plaintiffs have made a showing of irreparable harm but have several
obstacles to overcome before prevailing on the merits of their case. First, as Defendants
note, "[e]very presumption is invoked in favor of the constitutionality of a statute."

Miller

Brewing Co. v. State,284 N.W.2d 353, 356 (Minn.1979). To succeed in their claim that
the Act is unconstitutional, Plaintiffs must demonstrate beyond a reasonable doubt that

violates a constitutional provision.

/d. This is a heavy

it

burden of persuasion. Everything

Etched, Inc. v. Shakopee Towing, lnc.,634 N.W.2d 450,453 (Minn. Ct. App. 2001).
Second, "fu]nless a constitutional challenge to a statute involves a suspect

classification or a fundamental right, this court reviews the challenge without strict
scrutiny of the statute, using instead a rational basis standard under both the state and
federal constitutions." Doll v. Barnell, 693 N.W.2d 455,461 (Minn. Ct. App. 2005).

"[T]he right to employment is a protected interest subject to rational basis review." Stote
ex rel. Com'r of Human Servs. v. Buchmann,830 N.W.2d 895, 901 (Minn. Ct. App.

2Ol3). A party may make afacial challenge to a statute, based on its express terms, or
may make an "as-applied" challenge to the statute's application in a specific situation.

Matter of Griepentrog,

SSS

N.W.2d 478,491(Minn. Ct. App. 2016). Here, Plaintiffs

make afacial challenge to the Act.

1. Equal Protection
"A facial equal-protection challenge alleges that the statute

creates at least two

classes of individuals, which are treated differently under the statute, and that this

difference in treatment cannot be justified. An 'as applied' challenge on equal-protection
grounds alleges that the statute has been applied in an arbitrary or discriminatory

t6
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Plaintiffs argue that the statute is discriminatory on its face because it treats

radon measurement and mitigation professionals who perform work in new residential
homes differently than those who perform work in residential homes that have been
issued a certificate of occupancy. Plaintiffs argue that the statute also fails the rationalbasis test.

a. Similarly

Situated

"A threshold consideration in determining whether a statute violates equal
protection is whether similarly situated individuals are treated differently." Healthstar
Home Health, Inc. v. Jesson,827 N.W.2 d 444,449 (Minn. Ct. App. 2012).

If the statute

in question does not treat similarly situated persons differently, it does not violate equal
protection . Schatz v. Interfaith Care

Ctr.,8l1 N.W.2d 643,657 (Minn. 2012). The

Minnesota Supreme Court has noted that "we have routinely rejected equal-protection
claims when a party cannot establish that he or she is similarly situated to those whom
they contend are being treated differently;' State v. Cox,798 N.W.2d 517,521 (Minn.

20rt).
In this case, the parties vehemently disagree whether these two groups of
individuals are similarly situated. Plaintiffs argue that the active and passive radon
mitigation systems required by the State Building Code in new homes is substantially
identical to the radon mitigation systems installed in existing homes, and the skill set
required to install a radon control system in a new home is the same skill set as is
required to install a radon mitigation system in an existing home. See Hogenson
Declaration flfl 8-1

l; Smith Declaration (Ex. A, Comments of Standard
t7
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Systems, Inc. and Minnesota Association of Radon Professionals on Proposed Radon

Licensing Rules).
Defendants respond that the two groups are not similarly situated for a number

of

reasons. First, Defendants note that the Building Code is aimed at prevention of radon in

new homes and does not require testing for radon or discuss mitigation requirements,
whereas the Act addresses mitigation in existing buildings. Further,'Defendants argue

that radon mitigation in existing buildings and the requirements of the building code are

not analogous and the systems installed are not substantially identical. See Affidavit of J.
Kerber, 124; Affidavit of M. McKenzie (Ex. B, MDH Rebuttal Comment to Standard
Water Control Systems and Minnesota Association of Radon Professionals, p.4, August
13, 2018). This is the case, Defendants contend, because retrofitting an existing building

with

a radon

mitigation system requires more skill and involves

a higher

risk to human

health and property than constructing a new home pursuant to the building code.
Aff,rdavit of J. Kerber,l25; Affidavit of S. Sivigny,'1T6; Affidavit of M. McKenzie (Ex.

B).

The Building Code provides installation materials and methods that are standard and

easy, but radon mitigation in a building being retrofitted must conform with standards

that are more complex and require both knowledge and training to interpret, especially
where the mitigation technique required varies based on a number of factors including the
radon level in the building, the type of building, its foundation and its features. Finally,
Defendants argue that the new homes exempted from the Act do not yet have a certificate

of occupancy, which is only issued after an inspection finds no violations of the Building

18
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Code, and therefore individuals working in the new homes are not similarly situated to
those working in homes that are already occupied and

will not be subsequently

inspected.

The Court finds that while the Plaintiffs may have a difficult time showing that
tradespeople who install radon mitigation systems in existing homes are similarly situated
to tradespeople who install these systems in new homes, there is still a possibility that

they can do so after further development of the record. The Act and MDH Rules exempt
tradespeople who build new homes from the scope of the regulations. Plaintiffs have

submitted evidence in the form of a sworn affidavit suggesting that the techniques,
knowledge, and skill level applied to perform radon testing and mitigation in new homes
is substantially similar to those required to perform these tasks in existing homes.
Defendants have submitted rebuttal evidence consisting of multiple sworn affidavits and

public records addressing MDH's proposed rules. The record is not fully developed
enough to allow the Court to make a def,rnitive determination that the classes

of

tradespeople are or are not similarly situated.

b. Rational

Basis

Defendants argue that even if builders of new homes and radon mitigation
professionals working in existing homes were similarly situated, Plaintiffs cannot meet

their burden of proving beyond a reasonable doubt that the Act has no rational basis. Just
as

the Court cannot make a determination regarding whether the two classes are similarly

situated, the record is not sufficient to enable the Court to determine whether the Act can

withstand a rational-basis review.

t9
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Once it is determined that classes of people are similarly situated but treated

differently, this Court applies the Minnesota rational-basis test to determine if the
challenged statute can withstand an equal-protection challenge. "For a challenged statute

to withstand rational-basis review under Minnesota law: (1) the distinctions between
persons included in a classification and those not included "must be genuine and

substantial, ... providing a natural and reasonable basis to justify legislation adapted to
peculiar conditions and needs"; (2) "the classification must be genuine [and] relevant to
the purpose of the law"; and (3) the statute's purpose "must be one that the state can

legitimately attempt to achieve ." Griepentrog,

SSS

N.W.2d at 493 (citing State v. Russell,

477 N.W.2d 886, 888 (Minn. 1991)). "IJnder the rational basis test, legislation
be set aside

will not

if any state of facts reasonably may be conceived to justiry it." Doll, 696

N.W.2d at463 (citing Blue Earth County Welfure Dep'tv. Caballero,302 Minn.329,
342,225 N.W.2d 373,381 (1974)). Plaintiffs concede that the third requirement has
been met, as the State can legitimately enact legislation designed to ensure high-quality

radon mitigation services are provided to homeowners. As such, the Court need only
address the first two requirements.

With respect to the first requirement,

a

distinction between those inside and

outside the class cannot be established by anecdotal evidence presented in lieu of studies

or evidence. Russell,477 N.W.2d at 889-890. Plaintiffs argue that the SONAR created by

MDH during the rule-making process contains only anecdotal evidence to support their
claims that some radon testing and mitigation professionals have performed low-quality

work in the past, and does not contain any scientific studies or evidence to support those
20
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claims. In response, Defendants rely on the affidavit of Joshua Kerber, an Environmental
Research Scientist in the Indoor
states that

Air Unit of the Minnesota Department of Health, which

MDH "has found that Minnesota's radon mitigation industry

as a

whole

possesses a wide range of professional abilities that leaves consumers with inconsistent

outcomes, jeopardizing public health and causing hnancial harm to consumers.

Furthermore, most of the increase in radon mitigation comes from additional mitigation
that has occurred during real estate transactions where a seller has an incentive to obtain a

low-cost system and
at

will not reap the health benefits of an effective system." Kerber Aff.

!l 15. Given the competing claims regarding whether a distinction exists between those

inside and outside the class, the Court cannot conclude that Plaintiffs have no chance

of

showing that the distinctions between those included and excluded from the class are not
genuine and substantial.

With respect to the second requirement, there must be "an evident connection
between the distinctive needs peculiar to the class and the prescribed remedy." Russell,
477 N.W.2d at 888. Defendants contend that the Act satisfies the second prong of the
Russell test "because the classification legitimately promotes public health and safety. . .
The Legislature determined that the Building Code was sufficient to protect health and
safety when a home is not occupied, must undergo an inspection process to obtain a

certificate of occupancy, and may never develop a radon problem. The Legislature also

rationally determined that more safeguards were necessary when a radon problem needs
to be mitigated in an occupied home." Defendants' Memorandum in Opposition to

Motion for Temporary Injunction at 12. Plaintiffs again dispute the notion that the
21
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legislation is necessary to promote public health and safety when the "evidence cited in
the SONAR is equally applicable to new construction, and is in no way unique to testing
and remediation of radon in existing structures." Memorandum in Support of Plaintiffs'

Motion for

a Temporary

Injunction at 15. Like the hrst requirement, this Court cannot

conclude that plaintiffs have no chance of prevailing on the merits with respect to the
second element given the competing claims of the parties.

2.

Due Process

plaintiffs also argue that the Act and MDH Rules violate the Due Process clause of
the Minnesota Constitution, which provides, in relevant part,that "[n]o person shall be
. . . deprived of life, liberty or property without due process of law." Minn. Const. art.I,
sec.

7. As with the equal protection analysis above, Plaintiffs'

due process claim is

subject to rational basis review. State ex rel. Com'r of Human Services v. Buchmann,830

N.W.2d 895, 901 (Minn. App.2013). Due process rational-basis analysis requires that

(l)

the statute serve to promote a public putpose, (2) it not be an unreasonable, arbitrary or

public
capricious interference, and (3) the means chosen bear areasonable relation to the
purpose sought to be served. Id. See olso Contos v. Herbst,278 N.W.2d 732,741(Minn.

reTe).
Here, Plaintiffs do not challenge the Act's public purpose but do claim that the
second and third criteria are not met by the Act and the MDH Rules. Plaintiffs argue that

..[t]he same facts which indicate that the [Act] and the MDH Rules create a manifestly
arbitrary distinction between tradespeople who install radon mitigation systems in new

construction as opposed to existing homes discussed in the equal protection analysis
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above support Plaintiffs' argument that these laws are [an] unreasonable, arbitrary, and

capricious interference with their employment and otherwise violate their substantive due
process rights." Memorandum in Support of

Plaintiff s Motion for a Temporary

Injunction- at 16-17. As with their equal protection claim, Plaintiffs contend that the Act
and MDH Rules each aim to ensure that Minnesota homeowners receive competently

performed radon testing and mitigation services, and that "[t]his reasoning equally
supports imposing licensing requirements on the tradespeople who perform the same tests
and install identical mitigation systems in new structures.- Id. at 17-18. As such, the

Legislature,s decision to "create a carve-out exempting new home construction without
any rational justification related to the goal of the legislation mandates that the [Act] and

MDH Rules be struck down as violations of Plaintiffs' substantive due process rights."
Id.
Defendants oppose Plaintiffs' due process claim for the same reasons advanced in

their opposition to Plaintiffs' equal protection claim. Statutes enjoy a presumption of

constitutionality. The Act is not arbitrary or capricious, and the means chosen bear a
rational relationship to the public purpose. "[R]adon-resistant new construction under the

Building Code prior to the issuance of a certificate of occupancy is fundamentally
different from radon mitigation in existing buildings. Radon mitigation in existing
buildings involves greater risk to human health." Defendants' Memorandum in
Opposition to Motion for Temporary Injunction at 14. Defendants also contend that this
case is not analogous to the Minnesota cases cited to by Plaintiffs which involve reviews

of administrative rules

as opposed

to a state statute.
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Like their equal protection claim, this Court cannot conclude that Plaintiffs have
no chance of prevailing on the merits with respect to their substantive due process claim.
Defendants are coffect to note that Plaintiffs' constitutional claims face challenges with
respect to burden of proof and the presumption that the statute is

valid. However, a more

fully developed record could provide additional support to Plaintiffs or Defendants. As
such, the Court finds the third Dahlberg factor weighs in neither party's favor at this

time.

4. Public Policy.
Plaintiffs argue that the fourth Dahlberg factor, public policy, favors granting

a

temporary injunction. They contend that the citizens of Minnesota have an interest in the
enforcement of only constitutional laws passed by the legislature. Public policy, therefore,

favors final resolution of any constitutional questions before enforcing the Act or the MDH

Rules. Defendants counter that public policy favors their position because the Act is an
attempt to reduce hundreds of preventable radon-related lung cancer deaths that currently

occur each year.
The parties do not contest that radon is hazardous to human health or that the

public benefits from legislation aimed at radon mitigation in newly constructed and
existing residences. The Court is also mindful that the Minnesota legislature has delayed
implementation of the Act for four years. It is important that even laws aimed at saving
lives pass constitutional scrutiny. On balance, the Court concludes the relevant public

policy considerations weigh in favor of neither Plaintiffs nor Defendants.

24

62-CV-18-4356

5. Administrative

Filed in District Court
State of Minnesota
12/28/2018 12:52 PM

Burdens.

Finally, the Court must consider whether it will face administrative burdens, in the
form ofjudicial supervision and enforcement, should the temporary injunction issue.
Dahlberg Bros.,137 N.W.2d at322. Plaintiffs argue that this factor, administrative
burden, also favors Plaintiffs' request because the case is unlikely to present complex
enforcement issues that

will

burden the Court. Defendants counter that an injunction

enforcing the Act and related rules for residential radon mitigation may create burdens

for the Court if disputes were to arise as its scope. Defendants' argument is based chiefly
on their claim that Plaintiffs' requested injunction is overbroad. Plaintiffs concede that

if

the Court is inclined to issue a naffower injunction, "then an injunction limited in scope

to remediation work in residential construction could be easily drafted in clear terms that

would avoid the 'disputes . . . as to its scope' that Defendants claim to be a danger."

Plaintiffs' Reply Memorandum at 10. The Court agrees that the case is unlikely to
present complex enforcement issues that

will burden the Court. As noted below, any

injunction will be limited to radon mitigation professionals in residential buildings after
issuance of a certificate of occupancy. As such, the

fifth Dahlberg factor favors

Plaintiffs' position.

D. Plaintiffs' Proposed Injunctive Relief Is Overbroad.
"An injunction must not be broader than necessary to remedy the underlying
wrong." Gerichv. Leath,86l F.3d 697,710 (8th Cir. 2017). Defendants argue that,

as

Plaintiffs' claims relate only to the exemption for newly constructed residences subject to
the Minnesota Building Code's rules for radon-resistant construction, Plaintiffs' request
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that the Court enjoin Defendants from enforcing the entirety of the Act is overbroad.
Defendants note that the exemption to which Plaintiffs object does not apply to non-

residential buildings and professionals who detect radon in residential buildings, whether
new or existing. The Court agrees.

The Act states that "employees of a firm or corporation that installs radon control
systems in newly constructed Minnesota homes as specified in subdivision 11" are

exempt. Minn. Stat.$ 144.4961, subd.

6. Subdivision

11 states that

"[t]his section does

not apply to newly constructed Minnesota homes according to section 3268.106,
subdivision 6, prior to the issuance of a certificate of occupancy." In turn, Minn. Stat.
326P..106, subd. 6 is the portion of the

$

Building Code that directs DLI to adopt rules on

radon control systems in new residential buildings. The exemption plainly does not apply

tonon-residentialbuildings. Minn. Stat. $ 144.4961, subd.6,

11.

The Court agrees with Defendants that Plaintiffs' proposed injunction is

overbroad. As such, the Court will deny the injunction as to radon testing and mitigation
professionals in non-residential buildings and professionals who detect radon in
residential buildings before or after issuance of a certificate of occupancy. The Court's

injunction is limited to radon mitigation work in residential buildings completed after
issuance of a certificate of occupancy.

Conclusion
The Court grants in part and denies in part Plaintiffs' present Motion. The Court
concludes, after weighing all five Dahlberg factors, that enforcement of the proposed Act

would likely cause Plaintiffs irreparable harm. While the Court cannot conclude that
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Plaintiffs have no chance of prevailing on the merits given the present state of the record,

it finds that the relationship between the parties, comparative harm to the parties, and
administrate burdens favor issuance of an injunction. Public policy considerations weigh

in favor of neither Plaintiffs nor Defendants.
The Court also concludes that Plaintiffs' requested injunction is overbroad.

Accordingly, the Court's injunction is limited to radon mitigation work in residential
buildings completed after issuance of a certificate of occupancy. The injunction does not
apply to radon testing and mitigation professionals in non-residential buildings and it
does not apply to professionals who detect radon in residential buildings before or after
issuance of a certificate of occupancy.
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